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No general reference, constitutional

or legal, of the State’s capacity to 

arbitrate

No specific legal 

reference



Can the State agree

to arbitrate?

Legal issue
Discretionary

issue
Legal issue

Discretionary
issue

V. 



CASE LAW

Decision of the Civil Court of Appeals of 5 Term (July 16,

2013):

“Regarding the arbitration clause (sections 9.2 and 9.2.6) that granted

Montes del Plata the capacity to exclude the Uruguayan Court’s

jurisdiction on disputes arising from the contract, displacing such

jurisdiction in favor of ICSID Tribunals, such clause does not

contravene the Constitution, to the extent that there is no express

prohibition for the State to be part of an arbitration with private parties”



Particular cases

A
Prohibition to enter into an arbitration

agreement based on

• Underlying subject matter

• Type of State’s conduct

B Arbitration as mandatory

I.e.: Uruguayan law on Public-

Private Parterships



Is a particular formal process

required to form the State’s

will?

Value of State’s legal 

opinions



How has Uruguay agreed to arbitrate?  

“Any Dispute between [the State] and Contractor about technical

and/or economic matters arising from or related to the enforcement

of the Contract that cannot be resolved in friendly terms between the

Parties nor with the involvement of Advisors within the term of sixty

(60) days after the date on which any of the Parties receives a

notice from the other Party on the existence of such Disputes, shall

be referred by any of the Parties to an arbitrator, without prejudice to

referring the matter to court, when applicable. Legal matters shall

not be referred to arbitration, but to Courts and Judges of República

Oriental del Uruguay, in accordance with section 29.1”.

PSC Contract



Investment contract with pulp mill company (2011) 

9.2.1 Disputes arising from the present Agreement, between the parties, will be settled, if 

possible, through amicably consultations.

9.2.2 If the dispute cannot be settled within a lapse of six months since the amicably 

consultations began, any party can submit the dispute to:

a) The tribunals of Montevideo, or

b) International arbitration, in the conditions described on this Article, paragraph 4 

9.2.3 Once the [pulp mill company] has submitted the dispute to one of the proceedings 

indicated on the paragraphs a and b of the abovementioned numeral 2, the choice shall be 

definitive, unless both parties agree otherwise. 



9.2.4 In case the proceeding chosen is the international arbitration, the dispute could be submitted 

to one of the following arbitration courts, at the choice of any of the parties:

a. to the International Center for Settlement of Investment Disputes (ICSID), created by the 

convention on the Settlement of Investment Disputes between States and Nationals of Other 

States submitted to its signature on March 18, 1965;

b. To an ad hoc Arbitral Tribunal established according to the UNCITRAL Rules, adopted by the 

Resolution 31/98 of the General Assembly of December 15, 1976. The Arbitral Tribunal shall be 

composed of three arbitrators, one appointed by the ROU, one appointed by the [pulp mill 

company] and a third arbitrator that shall preside the Tribunal, designated by the other two 

appointed arbitrators.  

9.2.5 The Arbitral Tribunal shall decide based on the dispositions of this Agreement, Uruguayan 

Law, the terms of the investment agreements entered by the República Oriental del Uruguay with 

the República de Chile and the Republic of Finland, likewise the International Law principles on the 

subject. 

9.2.6 The arbitral decisions shall be final and binding on the parties and shall be executed 

according to Uruguayan Law. 



Power Purchase Agreement

Determination of price, its adjustments and revisions shall not be subject to

arbitration in any case. All other disputes arising from this agreement or

related hereto shall be definitively resolved by the parties through

arbitration according to the law, under the Arbitration Rules of UNCITRAL.

Number of arbitrators shall be three (3), appointed according to the

abovementioned Rules. The seat of the arbitration shall be Montevideo,

Uruguay and shall be conducted in Spanish.



Investment agreement – Pulp mill company (2017) 





Obrigada!


